
Notice of Determination of Common Issues and Proposed Resolution of the Class Action 
regarding the margin calculation error in CIBC Wood Gundy accounts which had open 
option positions in an Exchange Traded Fund with ticker symbol “EEM” on June 24, 2008 

Crooks et al v CIBC World Markets Inc., Halifax Court File No.322441  

What is this action about? 

The named Plaintiffs have brought an action as representative plaintiffs on behalf of a class of 
persons (or their lawful heirs or successors) who were clients of CIBC Wood Gundy’s Halifax 
Office and who at the inception of the business day on July 24, 2008 held open positions in put 
and/or call options in an exchange traded fund called iShares MSCI Emerging Markets Index, 
with ticker symbol “EEM”. Many class members suffered losses which they claim resulted from a 
significant error made in the calculation utilized by the Defendant (abbreviated as “CIBC” in this 
document) to determine the available margin in the Class Members’ accounts from July 24, 
2008 until October 9, 2008 (when the error was noticed) or later. The error originated from a 
failure by a CIBC subcontractor to properly reflect a stock split in EEM shares which became 
effective upon market opening on July 24, 2008.  

The time period during which the error persisted was a period of high volatility during what is 
now often called the “Great Financial Crisis”. An open uncovered put order exposes the seller 
(or “writer”) of the put to having to buy the underlying shares at the put’s strike price on or before 
the put’s expiry date. As a result of the rapid decline in the EEM price during the error period, 
the loss exposures on open puts written by the class members became very severe. Many 
accounts whose losses would have been curtailed in August or September 2008 once the 
margin limit was reached if the margin had been correctly calculated, continued to accumulate 
further losses due to error in the margin calculation. Class Members and their CIBC Financial 
Advisor, Frederick Saturley, were being given wrong information about the status of their 
investment accounts to the extent that they relied on the available margin calculation as an 
indicator of the status or health of their portfolio or otherwise to inform their investment 
decisions, and may have made investment decisions that they would not have made if the 
margin had been correctly calculated.   

On its own initiative, CIBC designed and carried out a remediation scheme which involved 
cancelling all EEM trades which were open on July 24, 2008 or placed between that date and 
the cancellation. The cancellations included EEM trades which had been made, in some cases, 
many months before the error date at a time when the margin was being correctly calculated. 
The cancellation eliminated the EEM losses after July 24, 2008, but also eliminated trades 
which were in a profitable position on that date. CIBC failed to remediate or compensate for 
losses beyond the EEM positions, such as losses on options of other securities, losses that 
resulted from frozen margin accounts, lost dividends on securities liquidated for margin, tax on 
liquidated securities, or losses due to currency exchange. 

The cost of the remediation carried out by CIBC was approximately $38 Million USD. The 
Representative Plaintiffs started the class action in 2009 asserting that CIBC’s remediation did 
not fully or adequately compensate the class. 

The class action was certified by Nova Scotia Supreme Court Order dated July 13, 2011 with 19 
issues identified as “common issues” to be determined in a common issues trial. A Notice about 
the Certification was sent to class members by CIBC in September, 2011 at their last known 
address as shown in CIBC’s records at the time. The Notice provided a deadline for class 



members to opt out of the class action, and some 7 persons, two or three of whom may not 
actually be class members, did opt out before then. 

An individual court case was advanced on behalf of one couple who had opted out of the class, 
and their case ultimately resulted in a Nova Scotia Court of Appeal decision reported as CIBC 
Wood Gundy v. Matheson, 2015 NSCA 22. In that case, the Court held that causation and 
damages would have to be determined on proof with evidence put forward regarding the 
investors’ actual reliance on the margin calculation errors. Two relatively simple theories of 
damages calculation which might also have later been advanced on behalf of the Class had 
been advanced by the Mathesons, and both were rejected. The legal principles in that decision 
would apply to damages calculations in this class action and those principles had the effect of 
making proof of causation and damages a difficult and highly individual exercise.     

Numerous motion hearings and interlocutory proceedings have taken place after certification, 
with some of the motions resulting in multiple appearances, an appeal to the Nova Scotia Court 
of Appeal and a leave to appeal application to the Supreme Court of Canada, amongst other 
steps. CIBC admitted the answer to 5 “common issues” during this post-certification period in 
favour of the Plaintiffs’ position on those issues, while maintaining its position that causation and 
damages would have to be proven by class members in the individual issues phase of litigation. 
The Matheson case had an impact in the ultimate recognition that many of the certified common 
issues should not be pursued as common issues but either considered at the individual issues 
phase of the litigation or not considered at all. As a result of motions, 7 issues which had been 
certified as common issues were deleted as common issues, and the parties ultimately agreed 
that a common issues trial on the remaining 7 issues was not warranted.  

The 5 common issues determined in favour of the Plaintiffs’ as a result of admissions made by 
CIBC are:   

Did CIBC Wood Gundy owe the class members a duty of care to provide them 
with a correct margin calculation in their margin accounts? Answer: Yes 

Did CIBC Wood Gundy breach the standard of care by failing to provide class 
members with a correct margin calculation in their margin accounts? Answer: 
Yes 

Was it an implied term of the class members’ investment contracts with CIBC 
Wood Gundy that they would be provided with correctly calculated margin 
account information? Answer: yes 

Did CIBC Wood Gundy breach the class members’ investment contracts by 
failing to maintain proper margin account information? Answer: Yes 

Did CIBC Wood Gundy negligently misrepresent that the class members’ margin 
account calculation was correct? Answer: yes 

The Plaintiffs and the Defendant were unable to agree on document disclosure issues relative to 
determining the appropriate process for litigating the individual issues. However, the 
Representative Plaintiffs and CIBC have been in negotiation and have agreed upon a proposed 
settlement (“Settlement”), outlined below.  

 



Why am I getting this notice? 

You have been identified as a possible member of the Class who has not opted out of the Class 
Action. You are getting this Notice firstly to advise you of the outcome of the common issues, 
and secondly to advise you of the proposed Settlement and the process for making a claim.  

The Settlement affects your rights, and must be approved by the Court to become effective. You 
are entitled to support, or object to, the Settlement if you choose, and this Notice is also to 
assist you in determining whether to voice your support or objection to the Settlement so that 
the Court can consider your position at a hearing for final approval of the Settlement.  

Who are the Class Members? 

The Court certified a Class defined as “any client or former client (including present and future 
representatives of deceased members of the Class) of CIBC Wood Gundy operating in Halifax, 
Nova Scotia, who held an investment account as of July 24, 2008 that used uncovered equity 
options on a security called IShares MSCI Emerging Markets Index (“EEM”) an Exchange 
Traded Fund, to carry out their investment strategy”.  

What steps must I take to establish a claim? 

You must take the following two steps: 

(1) You must fill in the claim form attached to this Notice and either email it to the email 
address shown at the end of this Notice or have a hard copy delivered to the mailing 
address shown there, such that in either instance it is received on or before March 22, 
2021; 
 

(2) For persons claiming entitlement as heirs, executors, receivers, trustees or other 
successors and assigns of the July 24, 2008 owners of eligible accounts, you must 
provide satisfactory evidence of your right to claim for or through those account owners;  

Counsel for the Plaintiffs has some information through the Defendant’s records on eligible 
account numbers. If you are missing information about your account number or otherwise want 
assistance regarding completion of it, or about the types of supporting evidence that may be 
needed, you should seek assistance from counsel for the Plaintiffs not less than two weeks in 
advance of the deadline to complete your claim form.   

Failure on the part of a class member to take these steps will result in the class member not 
being entitled to any settlement. 

What are the terms of the Settlement? 

CIBC would contribute a gross all-inclusive settlement amount of $700,000, and would owe no 
further obligation to the class members in regards the subject-matter of the claim. From this 
amount there would be deductions described below and the fund would be distributed as 
described below.   

The class action website at https://www.mcinnescooper.com/services/cibcclassaction contains 
links to the motion documents filed in support of the proposed Settlement.  

https://www.mcinnescooper.com/services/cibcclassaction


Will there be deductions from the Gross Settlement Amount? 

There will be a deduction for any court approved legal fees and disbursements and HST on 
those amounts.  

It will be up to each class member to obtain advice or make their own determination as to the 
tax deductibility of the deductions applicable to their settlement amounts.  

The class action website at https://www.mcinnescooper.com/services/cibcclassaction contains 
affidavit evidence and other material explaining the proposed deductions, including the legal 
fees. 

What are the proposed legal fees and disbursements? 

(1) Plaintiff’s counsel proposes that the Court approve fees and disbursements in 
accordance with the retainer agreement between the Representative Plaintiffs as 
modified by an agreement with Frederick Saturley to obtain his services in regards to the 
claim.  

(2) The retainer agreement provides for Plaintiff’s counsel to receive reimbursement of its 
disbursements (for expenses such as court filing fees) plus fees of 30% on the gross 
settlement amount plus HST on the fees and disbursements.  

(3) The services which Mr. Saturley provided included advice and calculations during the 
litigation. The agreement with him was to obtain those services from Mr. Saturley in 
exchange for no legal fees being charged against the share of the settlement amount 
payable solely, jointly or in common to Mr. Saturley or companies owned by him 
(collectively “Saturley Accounts”).  This agreement only affects the Saturley accounts 
and does not alter the impact of the retainer agreement for the other class members: the 
other class members receive the identical amount they would have received in the 
absence of the Saturley agreement. 

On what basis will the Settlement be distributed to class members? 

The gross settlement amount will be divided into as many equal shares as there are eligible 
accounts. Fees, disbursements, and HST shall be deducted in equal shares from each eligible 
account except that no fees, disbursements or HST shall be deducted from Saturley Accounts. 
Disbursements will not exceed $10,000 in aggregate. The net settlement amount is the 
remaining settlement amount after these deductions have been applied. 

Eligible accounts are comprised of each account that CIBC managed through its Halifax Nova 
Scotia branch which as of the inception of trading on July 24, 2008 had one or more open 
uncovered options positions in a security called iShares MSCI Emerging Markets Index, being 
an ETF with ticker symbol “EEM”, excluding accounts owned by Class Members who have 
opted out of the class action. Plaintiff’s counsel have estimated that there may be between 165 
and 195 such accounts, but this may not prove to be accurate.  

In summary, the net settlement amounts will be paid in equal shares to the owner(s) of each 
eligible account, with the exception of the Saturley accounts where fees, disbursements and 
HST shall not be deducted from the settlement amounts. It will be up to each class member to 

https://www.mcinnescooper.com/services/cibcclassaction


obtain their own advice or make their own determination as to the tax treatment of their 
settlement amounts.  

 What happens if the proposed Settlement is not approved? 

Class members may be entitled to individual relief. Each class member wishing to pursue a 
claim will have to go through an individual issues trial with CIBC, once a process for those trials 
has been set by the Court. Legal fees for doing so would have to be negotiated with a lawyer. 
The class member would have to establish at the individual issues trial that the calculation error 
caused them to experience a loss after taking into account the remediation undertaken by CIBC. 
Not all class members may have a net loss. Class members who pursue individual claims would 
be exposed to a cost award against them to CIBC if they were unsuccessful in establishing their 
loss. Failure to take the steps outlined in this paragraph would result in the member not being 
entitled to assert an individual claim except with leave of the Court  

What happens next? 

A hearing for final approval of the Settlement will be held on May 6, 2021, at 9:30 a.m., at the 
Law Courts at 1815 Upper Water Street, Halifax, Nova Scotia. The Court will be asked to find 
that the Settlement is fair, reasonable, and in the best interests of the Class Members, and to 
approve the proposed legal fees and disbursements. 

If you are satisfied with the Settlement and the proposed legal fees, then you do not have to do 
anything.  You will receive a further notice after the final approval hearing. 

If you want to show your support for, or objection to, the Settlement, including the distribution 
calculation methodology and the proposed fees and disbursements, please email or write 
counsel for the Plaintiff at the below address. If you wish to object, you should include your 
reasons for objecting so the Court can understand your concerns. You must provide your name 
as anonymous comments will not be submitted to the Court.   

All supporting or objecting letters or emails must be received no later than April 20, 2021. You 
can also appear at the hearing with or without legal counsel to make an oral presentation to the 
Court, but that is not mandatory in order to have your written comments considered. If you 
submit your comments, those comments will be brought to the attention of the Court irrespective 
of whether they are supporting or objecting to the Settlement. If you plan to appear at the 
hearing for final approval, please state that in your comments so that the Court will know how 
much time to allocate for the hearing.  If you intend to be represented by legal counsel, please 
advise of their name and contact information.  

What if I want more information? 

PLEASE DO NOT CONTACT THE SUPREME COURT OF NOVA SCOTIA 
For more information, please contact McInnes Cooper at: 
CIBCclassaction@mcinnescooper.com 
(902) 444-8458 or (902) 444-8446  
CIBC Class Action 
c/o Peter Rogers, 
McInnes Cooper 
PO Box 730, Halifax, NS  B3J 2V1 



CLAIM FORM1 

Please contact Plaintiff’s counsel at least two weeks before the filing deadline of March 
22, 2021 if you need assistance, or have questions about, completing this form 

1. Claimant(s) Name(s)2  

2. 
Claimant Address, Email 
Address and Phone #3 

 

3. 
Name(s) of owner(s) showing4 
on Eligible Account5 as of July 
24, 2008 

 

4. 
Owner’s address, Email and 
Phone # as of July 24, 20086 

 

5. 
Account number of Eligible 
account7 

 

                                                           
1 One claim form should be completed for each Eligible Account where possible, or each fraction of an account where 
the Claimant is only claiming on behalf of, or through, one of multiple owners of an account.  
2 This is for the current claimants’ names as of 2021. 
3 This for the current claimant’s current contact information. 
4 Ideally this is the name(s) as it would have appeared on account statements from CIBC Wood Gundy on July 24, 
2008. The Claimant’s name should be a corporation for accounts owned by a corporation. The Claimant’s name 
should list all known owners where the account is owned jointly or in common with a spouse or other family member. 
5 Eligible accounts are comprised of each account that CIBC managed through its Halifax Nova Scotia branch which 
as of the inception of trading on July 24, 2008 had one or more open uncovered options positions in a security called 
iShares MSCI Emerging Markets Index, being an ETF with ticker symbol “EEM”, excluding accounts owned by Class 
Members who have opted out of the class action. 
6 Failure to complete this question may or may not prevent the claim from being validated, depending on whether the 
claim can reasonably be validated without the information. 
7 Failure to complete this question may or may not prevent the claim from being validated, depending on whether the 
claim can reasonably be validated without the information. 



6. 

I confirm that the owner of the 
account has not opted out of the 
class action before the deadline 
of  October 21, 20118 

 I confirm   I opted out  I don't know 

7. 
Explanation of differences in 
names between 2008 and 
20219 

 

8. List of attached evidence10  

 
I confirm that the answers given above are true and correct. 

 

 

  

Date  Signature (Please print name beside signature) 

 
SUBMIT CLAIM FORM TO: 

 
Peter Rogers, Q.C.  

CIBCclassaction@mcinnescooper.com 
Or by mail to McInnes Cooper, PO Box 730, Halifax, NS  B3J 2V1 

 
Must be received no later than March 22, 2021 

 

                                                           
8 Confirm, if it is true, that neither you nor a person through whom you claim (such as the owner of the account in 
2008) has opted out of the class action. Where you are unsure whether a person through whom you claim has opted 
out, the Claimant should say so - the owner will be deemed to have opted out if the records of the Plaintiff’s counsel 
show that the owner opted out.  
9 Please provide a full explanation for each difference between the name(s) of owners of eligible accounts in answer 
to Question 1 and in answer to question 3. This is required, so that the chain of title to the account can be validated. 
For example a single account owned in 2008 under the names Ike and Irene Investor might have this explanation: 
“Ike Investor died in 2010 leaving all his estate to his wife, Irene Investor – see attachment 1, copy of probated will of 
Ike Investor. Irene died in 2015 leaving the residue of her estate to their three children in equal shares. – see 
attachment 2, copy of probated will of Irene Investor. Two of those children are shown as 2021 Claimants on the 
claim form. A third child went into bankruptcy in 2019 and that child’s share is claimed by his Trustee in Bankruptcy– 
see attachment 3, various bankruptcy documentation including evidence of the appointment of Trustee.” 
10 Where the claimant’s name and the first 8 digits of the account number matches the records from 2008-2011 
available through CIBC, no evidence may be required.  


